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100 Califormia Street
San Francisco, Califormla 94111

Dr. Henri Minette

Assistant Director for AUG 2+ 1973
Environmental Health

Hawaii State Department of Health

P.O. Box 3378

Honolulu HI 96801

Dear Dr. Minette:

Enclosed is the most recent analysis by our Regional Counsel (together
with the previous opinions of February and June 7) of Hawail's legal authority
as it relates to State program elements necessary for participation in NPDES
under Section 402 (b) of the Federal Water Pollution Control Act. This latest
update includes the effect of proposed Chapter 45 of the Public Health Regula-
tions forwarded to us by Dr. Quisenberry in a letter dated June 5, 1973.

We hope this information will assist you in obtaining the necessary
authority and procedures for participation in NPDES.

Sincerely,

T |

« .~ Richard L. O'Connell
e Director, Enforcement Division |

Enclosures

cc: Dr. Richard E. Marland, Office of Environmental Quality
Control, Governor's Executive Chambers, Honolulu HI
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8/21/73-B .

File F#3/5. 4

" CONCURRENCES I

suso. P
sumamz P

W /R Vi T
g/g{Z} (*/v 14;’]7

_8/22/?—3 D/ 4’_/7;"

EPA FORM 1320-1 — OFFICIAL FILE COPY _



TNITT, RNMENT .
‘ I)SFATES(K] N Regional .ounsel Opinion No. 131

g i ~ .
15 /4 ”/T??xTQ;@GQ _ , i e
14 - o A —; W2l e & o
,..[.‘7 e g—.?/}/*? ﬂ F el ina DEVIDOHEENTRL P LICN AGERCY
RECION IX
TO : RICHARD O'CCONNELL, Director 302 DATE: June 7, 1573

nforcement Division

FROM CASESANDRDY DUNN, Regiocnal Counsel
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SUBJECT: Hawaii's Act 100 Amendments Necessary for Participat
FWPCA 1572 NPDES

Dr. Richard Marland forwarded this office a copy of
Amended Act 100 which altered Chapter 342, Hawail Revised
tatutes.

Our previous evaluation was based on. "Act 100" as.worded
when approved by the Governor on May 22, 1972, and a pro-
posed amendment to this Act which is dated Januaxry 8, 1973,
on the "Justification Sheet.” The new legislation does not
add much to that which was contained in the prior amend-
ment. To pararvhrase, the new Bill would go beycnd ths cld
amendments in:

{1} Amending Section 342+11 to raise the maximum civil

fine o $10,000 foxr esach separate offense,

{2} Adding to Section 342-31 a new subsection (S} which
would define "New Source."”

",-‘"‘\L‘

(3 Deleting from Section 342-34 language regarding
. state- funds for grants and adding provisions con-
cerning federal funds, state funds and private funds.

{4) Adding a new section 342-35 regarding conflicit of
. interests of permit board members.

Thus, in considering the basic Act 100, and the newest amend-
ments, our previous evaluation is updated with the following:

o

ntxv No. 1. Previously "authority assumed.” Propcsed
amendments shouvld not change this conclusion.
Entry No. Z. Previocusly "authority assumed.” Proposed
amendments should not change this conclusion.
Entry No. 3. Previously ° vague but comprehensive authority.,®
2roposed amendments should not change Thiis
. conclusion.
X
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present” in part and

"authoritv questionable” in part. Proposed
amendments shculd not change this conclusion.
Please see Point No. 4 in the March 14, 1973,
letter from C. Dunn to A. Goda
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should

Previously '
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No. 26.

Previously "authority present
may invalidate authority." Proposed amend-
‘ments should not change this conclusion, See
Point 5 of March 14 letter from C. Dunn to
‘A, Goda.

gualification

Bntry No., 27. PreviouSTy "autnority present" in part, .
authorlty questionable" in part and "authority
lacking” in part. Proposed amendments to Sec.
T 342-11 are pertinent to this requirement. The
civil fines provided therein should satisfy
the reguirement of EPA Regulation 124.73(h).
In our previous review, evaluation of this
subsection was not included. Please note
our present evaluation of the reguire-—
of 124.73(h) is "authority present” by
Se*L%on 342-11. Also, see Item
he ietter from C. Dunn to A. Goda
4, 1973.
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Mo, 28, Previousliv uitho lzcking.™ Pronosaed
amendmnents snould not change tnls ccecnclusion.

No.

Previously "authority lacking." Prooosed _
amendments should not change thiis conclusion.
Entry No. 31. Previously 'authority probably lacking.”
roposed amendments should not change this
conclusion. BSee Item No. 7 in the March 14
5 latter,
Entry No. 32. Previously "authority lacking.” Proposed
amendments should not change this conclusion.
Again, as in the latter of March 14, it should be pointed

out that most if not all of the inadeguacies existing in
Hawaii's legisiaticn and proposed legislation can be met
by rules and regulations.

Wnen I was in Honolulu the latter part of May, Nelison

Chang (Alan Goda's replacement) stated he was working on
regulations to implement Act 100 as amended and they should -
ba cemplete by August 1973 :

He said he had recommended regulations parallel to those
published in the Federal Registey and indicated this will-
probably be agreesable with the Sl

:

/SN
{_tomon dtm——

CASSANDRA DUNN

AGCD .
(Office of General Counsel, Washington, D.C.)
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STATE PROGRLM NECRESSARY

FWPCA 1972 Reguirements:

1. 402(b)
EPA Regulaticn

Governor's Request

Covernor may submit full and complete description of
- program State proposes to establish and administer

under State law or interstate compact. -

COMMENT: Authority assumed

Attorney General's Statement

Each requesting State shall submit a statement from the
Attorney General (or attornsy for the. state agency having

independent legal counsel) . . . that the laws of such
State provide adeguate authority to carry out described
prograi.

COMMENT: Authority assumed.

3. 402(b) (1) (&}
EPA Regulation 124.10 and Subpt, E, 124.41 - .45

Adequate authority . . . to issue permits to apply
~requirements of and comply with Sections 301, 302, 306,
307 and 403 ) '

— - Effluent limitations-—-"best practicable” treatment
by July 1, 1977
performance
standards
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Saction 324-6{c}) "The Director shall issu= a
permit for any term not exceeding five vears, if
he determines that such will be in the punlic
intersst . L

COMMENT: Vague but compre-
hensive autnority.

402 (b} {1) (B)
PA Regulation 124.51

ermits are to be for fixed Lerms, not exceedlng five years.

’U

Section 324-6(¢) "The Director shall issue a
permit for any term, not exceeding five years. . .

i

COMMENT: Authority present.

402 (b) (1) {C} {1)
EPA Regulation 124.45(b) (1)

Permit must be zble to be medified or termineted for czuse
including but not limited fto--(1i) violation c¢f condition

of the permit.

Section 342-6(c) The Director may . . . modify,

suspend or revokes any permit if . . . he determines
that
{1) There is a wviolation of any condition
of the parmit, or

COMMENT: Authority present.

402 (b) (1) (C) (idi)
EPA Regulation 124.45(b) (2)

Permit must be able to be modified or terminated for cause
including but not limited to--(ii) misrepresentation or
failure to disclose fully 21l relevant facts.

ection 342-5(c)

L3

{2} he permit was obtained by misrepressenta-
t failure to disclose fully all relevant

w3
rr

COIMENT: Authority preser



A02 (b)Y (Y [22dn
moa Regulation 124.45(b) (3)
Permit to be terminated oxr modified for cause including
but not limited to--{iii) a change in any conditicn
regquiring either temporary or permanent reduction or
elimination of permitted discharge.
Section 342-6(c) (3) There is a change in any
condition that reguires either a temporary ox
permanent reducticon or elimination of the
permitted discharge.
COMMENT: Authority present.
402 (b) (1) (D) ' : -

EPA Regulation 124.80

State must be able to control the disposal of pollutants
into wells.

Section 342-31(%8) "8
warers, Ffresh, bracki
or within ths Staite, i
tc . . . groundwaters.

tate waters” means all
s r sglt, arcund
uding but not limited

7!

COMMENT: Authority present.

402 (k) (2) (&)
EPA Regulation Subpt G, 124.81 —-.64

State must be able to apply and insure compliance with
Section 208 to reguire point source to collect, monitor,
maintain records and data, etc.

Section 342-32 . . . In the discharge of his duty,
the director may: (10} reguire the owner orx
operator of any efiluent source to (a) establish
and maintain such records, {b) make such reports;
{c) install, use and maintain such monitoring
egeisrent oy metd {d) sample such sffluent
and el ta and (e} provide such othesr
inf partment may reguire.




i1.

L0205 020 i)

PR Regulation 124.435(c)

State must be able to inspect, monitor, enter, as stated

in Secticon 308.
Section 342-10 The Director may . . . enter and
inspect any place (fo investigate) an actuzi or
suspected source of water . . . pollution and
ascertaining ceompliance or noncompliancsa with this
part, any rule regulation or standard promulgated

1

granted by the Department and to make reascnable

tests

Section 342-32(11)

any permittee (to allow the director)

in connection therewith.

The birector may . . . reguire

{a}) to enter

upon premittee's premises in which an effluent
source{or required records) are located and (b)

to ingsmect anvw

monlitoring metnod orx

equipment, and {c¢) to sample any pollutant discharge.

402 (b) (3)

>

.32

-
L=

r.‘]

Section 342-10

COMMENT »

Authority present.

Authority question~

Section 324~32
‘ able.

124.3

e

State shall insure public notification of each applica-

tion and an opportunity for public hearing; State shall
notify other government agencies and other States of each
application and afford them opportunity to submit written
recommendations.
Section 342~6(c) Paragraph 3. Director shall
insurxe that the public receive notice of each appli-
cation for a permit . . . He may hold a public
hearing before ruling on an application for a permit
to conirol water pollution 1f he determines such
vublic hearing to be in the public interest.
COMMENTS «
Re¢: Public Notice - zuthority
lzciino
g fllaly Huaging -~ Discrs =
with Director an g
authority cucstionallc



12.

13.

15.

£02({b) (&)
EPA Regulation 124.23(a)

Statute requires State to insure that the Administrator
receive notice of each application, including a copy.

- EPA Regulation requires State. agency "notify other

appropriate government agencies" of each complete appli-
cation and provide them an opportunity to comment and
make recommendations.

COMMENT: Authority lacking.

402 (b) (5}
EPA Regulation 124,.34(a)

State must insure it will receive recommendations from
second affected States as to applications; State will

notify such States of danial of their recommendations,
with reasons in writing. '

COMMENT 3 Authority lacking.

402(d) (2)
EPA Regulation 124.34, 124.41(c)

State must insure that no permit will issuve if "vetoed”
by Regicnal Administrator of EPA.

- ' ‘ COMMENT: Authority lacking.

402 (b} (&)
EPA Regulaticn 124.41({b)

State must insurxe that no permit will issue if Yvetoed"”
by Corps of Engineers or Coast Guard on the basis of
impairment cof navigaticn or anchorage.

COMMENT: Authority lacking.



fi
gy

17.

18.

19.

BRA RPaegulation 124.24/7%0 rdvi=n
Staizs must insure notice of application 1s sent to intexw
State agencles with watexr quality control auvthorxr 1ty ovexr
watars which may be affected by issuance of permit, and
to any other federgl, state or local agency upon reguesth
including notice to and coordination with public health
agencies.

COMMENT: Authority lacking.
402 (b) (7)

EPA Regulation 124. 73(c)

State must insure to enforce conditions of the permit
program including civil and criminal penalties..

COMMENT: See Entry No. 27

402 (b) (8)
EPA Regulation 124.45(d) (1)

Regarding municipal treatn
insure that permitting ag
required in the permit) o
sources being defined i

ent works, permittee shall
ancy gets notice {(to . be

£ (A) new source additions, new
Section 30s5.

COMMENT: Authority lacking.

402 (b)Y (8)
P2 Regulation 124.45(3) (2)

Recavdlng municipal treatment works, permititee shall
insure permitting agency gets notice (to be reguired in
permit) of (B} new introduction of pollutants from
Section 301 source.

COMMENT: Authority lacking.

402(b) (8}

EPZ Regulztion 124.45(¢&) (3)

Regarzding municipal treatment works, permittee shall
insure permitting agency <=2ts notice (to be requlred

in permit) of (L) substantial changes in volume or char-~
acter of effluent from sxisting sources, including guali
and guantiiy of infiuent and expected resulting guality
and guantitv of ef ent
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22.

23.

tate shall insure that industrial us:
works will comply with Section 204 (b)
industrial user charges; provision fo
federal share necessary.
CO“%EWT
402 (b) (9)
EPA Regulation 124.45(e)

State shall insure industrial users of municipal

will comply with
pretreatment regquirements. -

oo ~F 1Y 3
Srs o Py_--..,_...i_\..
regarding
4 Ly
r paymenit of

works

Section 307 regarding toxicity and

COMMENT: Authority lacking.
402 (H) (9}
EPA Regulation 124.45(c)
State shall insure indusirial users of municipal wvorks
will comply with Secticn 302 reguirements to allow
inspection, monitoring, and entry by the (Edmlnlstrator)
(Director) or his revresentative; eifluent data to be

publicly available.

Section 342-10.

Section 342-5.
on discharge of

Seg Entxy No..
statute.

10 for text of this

Reports submnitted to.the Department
waste shall be made available for

inspection by the public during established office
hours unless such reports contain information of a
confidential nature concerning secret processes

or methods of manufacture.

COMMENT: Authority present
except for public availability,
authority for which is guestion-
able.
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PAoReguUlaTion 124,983
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State must have an aopsroved conitinuing planning process
as set out in Section 303(e)..

)

ion 124.61 and 124.82

State program must meet minimum procedural elements,
including (A) monitoring reguirements, at least
comparable to Ssction 308 reguirements.

Section 342~-32(10) - See Entrxry No. 10 for text
of this statute.

COMMENT: Authority pressnt.

304(h) (2) (B)
EPA Regulation 124.63

\9]
[oh]
.

State program must meet minizum procedural elements,
including (B) reporting reguirements--information to
be made available to the public.
Section 342-32(10) (b) - Reporting requirements.
See Entry No. 9 for text of statute.

ection 342-5 - Public avallability
See Entry No. 23 for text of statute.

COMMENT :

Section 342-32(10) (b) -
2Authority Present.

Section 342~5 -~ Qualification
may invalidate authority.



S 1) (L)
EPZ Regulation 124.73

tate progran must meet minimum procedural elements,
including (C) enforcement provisions.

EPA Regulation 124.73
. (a) 342-3, 242-11, 342-]12 Authority present.

(b) 3£2-9 Authority guesticnable
as no court suit is
reguired and Governcr
must contcur with
Director's findings.

(c) 342-12 ' ) Authorityv present.

{d) 34z2-10 Auvuthority present.

() 342-11 ) Authority present.

(£) Authority lacking - No
provision for negligent
Yiclation.

{g) Authority lacking.

Section 342-8(a)
any person is: {
: '

If the director determines that

} violating this chapter; or

Vo wiolating any ruls or regulation
promulgated under this chapter;

he may cause W

ritten notice to be served on the
violator specifying a reasocnable time during which
' the violation shall be corrected. Hearing Procedures.

(b) If after a hearing pursuant to
(a) the director shall issue an appro-

(¢} Any violation of an order issued
may at the discretion of the director

cor to penalties of 342-~11 and

{
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w

I ctwa. S=<£—iU. Sse Entry No. 10 for text.
Section 342-1i(z} Violations of this chapter or
pursuant rulss and regulations shall be punished

by fines not more than $2,500. Each pay of
violaticon is & separate offense. Actions under this
subsection ave civil actions.

(b). Willful wviolations of Part IIX

of this chapter or any pursuant to rule or veaLlation

is punishable by a fine of $2,500 -~ 525,000 per dav
of viclation or by imprisonment for not more than one
yvear, Oor by both.

(c) . Any person who obstructs the
entrance and inspection by any authorized officer
of the Department of any building or place he is
autnO?lzed to enter and inspect. 'hal_ be fined rnot
more than §$500. 2ctions undcr this suosection are

Civii.

Section 342-12. Ths Director may instititte a civil
action . . . for injunctive relief to prevent any
viglation of this chapter or any rule or regulation
thereunder. :

304 (k) {(2) {p

EPA Regulation 124.91; 124.54

State program nust meet rinimum procedural elemsnts,
lnclu'ing (D) adeguacy of funding, personnel, and MANPOVEL 7
agency board membership shall include no person who receives
(now or for previous two years) significant income from
vermit holders or applicants for permits.

COMMENT: Authority lacking.
402 (d) (1)
EPA Regulation 124.23 and 124.46

State snhzll =ransmit to EP2 a copy of each permit appli-
cation and notify EPA of svary action related thereto,
inglulding sach Drovosed permit.

COMMENT: Authority lacking.
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31.

32.

452 (k)
EPA Regulation

State or Administrator must be able to stop industrial
discharge to municipal plant if such awscharge appears
to cause municipality to violate permit.

Section 342-9. If the director determines that
an imminent peril to the public health and safety
is or will be caused by discharge of waste . .
he may, with the approval of the Governor and
without mubhlic hezring, order any Ccause or con-
trwbuLo* to the discharge to immediately reduce
or stop such discharge.

CO4MENT: Authority probably
lacking as this section only

" covers situations of "imminent
peril to the public health and
safety."

402 (3)
EPA Regulation

tate must make permits and applications available to
public and available for reproduction.

COMMENT: Authority lacking.

s =
18 3
+

ot
05

rmi

tate program regarding
1

mits is adeguate.
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k-0
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COMMENT: Authoritv lacking.
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San Francisco, California 94111
Dr. Henri Minette
Assistant Director for
Environmental Health AUG 24 1973
Hawaii State Department of Health

P.0O. Box 3378
Homolulu HI 96801

Dear Dr. Minstte:

Enclesed is the most recent analysis by our Regional Counsel (together
‘with the previous opinions of February and June 7) of Hawaii's legal authority
as it relates to State program clements necessary for participation in NPDES
under Section 402 (b) of the Federal Water Poliution Control Act. This latest
update includes the effect of proposed Chapter 45 of the Public Health Regula-
tions forwarded to us by Dr. Quisenberry in a letter dated June §, 1573,

We hope this information will assist you in obtaining the necessary
authority and procedures for participation in NPDES.

Sincerely,

T

Richard L. O'Connell
DT Direstor, Enforcement Division

Enclosures

cc: Dr. Richard E. Marland, Office of Environmental Quality
Control, Governor's Executive Chambers, Honolulu HI

file DMowday/F belt # 3 8/13/73 426777 8/16/73
8/21/73-B
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_bh t‘ﬁ jh crinle Street

San 1‘_1 cisco, California 94111
Dr. Henri Minette
Assistant Director for

Environmental Health AUG 24 1973

Hawaii State Department of Heaalth
P.0O. Box 3378

Honolulu HI 96801
Dear Dr. Minette:
Enclesed is the most recent analysis by our Regional Counsel (together

“with the previous opinions of Pebruary and June 7) of Hawail's legal authority

as it relates to State program clements necessary for participation in NPDES
under Section 402 (b) of the Federal Water Pollution Control Act. This latest
update includes the effect of proposed Chapter 45 of the Public Health Regula-
tions forwarded to us by Dr. Quisenberry in a letter dated June §, 1973.

We hope this information will aszist you in obtaining the necessary
authority and procedures for participation in NPDES.

Sincerely,

Richard L. O'Connell
[y*’ Director, Enforcement Division

ce:  Dr. Richard E. Marland, Office of Environmental Quality
Control, Governor's Executive Chambers, Honolulu HI

file DMowday/F belt # 3 8/13/73 426777 8/16/73
8/21/73-B



A VS TUIR
=y = MOD

B S WS ok

¥

Dr. Heari Minetle

Assistant Director for \qn
Environmental Health MG % 4

Hawail State Department of Health

P.O. Box 3378

Honolulu HI 96801

Dear Dr. Minette:

Enclosed is the most recent analysis by our Regional Counsel (together
with the previous opinions of February and June 7) of Hawaii's legal authority
as it relates to State program clements necessary for participation in NPDES
under Section 402 (b) of the Federal Water Pollution Control Act. This latest
update includes the effect of proposed Chapter 45 of the Public Health Regula-
tions forwarded to us by Dr. Quisenberry in a letter dated June §, 1973,

We hope this information will assist you in obtaining the necessary
authority and procedures for participation in NPDES,

Sincerely,

T

Richard 1.. O'Connell
Director, Enforcement Division

Bmlnmru

cc: Dr. Richard E. Marland, Office of Environmental Quality
Control, Governor's Executive Chambers, Honolulu HI

reading file DMowday/F beit # 3 8/13/73 426777 8/16/73
8/21/73-B "
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oquiraments of 126.41(c) ~"A. P."in section 15(c)(2)(c)
INTIY #15 Recuirements of 402(b){3) - A. P. in section 15(c)(2)(%)
Reguirements of 124.4i(t) - A. P. in section 15(c)(2}(b)
ENTRY #16 Requiroments of 124.34(b), (d) and (e). See Entry #11
ENTRY #17 See Entry #27
ENTRY #18 Requirements of 402(b)(8) - A. P. in section 22{(c)
Requircments of 124.45 (d){(1) ~ See Entry #3
ENTRY #19 Requirements of 402(b)(8} - A. P. in scction 22(c)
Requirements of 124.45(d)(2) ~ See Entry #3 )
ENTRY #20 Requirements of £02(b)(8) ~ A. P. in section 22(c)
Reguirements of 124.45(d)(3) - See Entry #3
ENTRY #21 Requirements of 402(b)(9) ~ A. P. section 22(d)
Requiremants of 124.45(e) -~ See Entry #3
IITRAY #22 Requirements of 462(b)(5) - A. P. section 22(d)-
Requirements of 124.45(e)} - See Encry #3
ZNIRY #23 Recuirements of 402(b)(9) - A. P. sections 22 and 12
" Requirements of 124.55(c) ~ Bee Entry #3 '
ENTRY #24 Requirements of 303(e) and 124.93 - Authority vague
ENTRY #25 Requirements of 304(h){2)(A) and 124.61 and :62 - A. P.
see Entry #
ENTRY #26 Requirements of 30&4(h){2)(3) ~ A. P. section 12
o Requirements of 124.63 - A. P. see Entry i#
EXTRY #27 Requirements of 304(h)(2)(C) and 124.73:
124.73(a) - A. P. in 342-8, 342-11, 342-12
(b) = &. P. in 342-9, 342.12 sea Regional Counsel Opinion No. 137
(c) - A, P. in 3472-12 .
(d) - &. P, in 342-10 and sze Ent Ty #10
(e) - A. P. in 3£2-11 and 342-12
{£) Authoricy cuesticnmable.  Secwion 342{(11)(h) provides
pfn?:mtfﬁi or w aziizent vielation of Pave 11T
ol no igu reguiations. It is unclear
wiether Dpa regulations Chapter 45 is issued
suruant Lo LI ¢f Act 140
A TR W cionacie Genera



304¢n)(2)(D) ~ A. P. in section 32
‘7L.,é - A. P. in section 32
124.91 - Authority inherent in secticn 15
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ENTRY #29 Requirements
Requirements
Requirements

124.23 ~ A. P. in section b
126,46 - A+ P. in section 23

o 0
Fh PR

O

o]
-

ENTRY #30 Requirements 407(a8¥{2) - A. P. in 15{c)(2)(c)

ENTRY #31 Requirements of 402(%n) - Authority vague

ENTRY #32 Requirements of 402(j) -~ A. P. in section 12

e

ENTRY #33 Requirements of 403(c) -~ Authority lacking

COXCLUSION:

Under the bread powers granted by section 3 of Act 100, regulations
ii may be promulgated to cover areas where authority is lacking or

‘i questionable. . . Ve

Véi/f’L’// I,H\“_~_“_,_,
CASSANDRA DUNN

cc: AG {OFffice of Ganeral Counsel)-
Washington, D.C ‘



